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MESSAGE

With improved access to education and employment, millions of Indian
women are enterting the country’s workioree today. Many working women -
face sexual harassment at the workplace on a daily basis. It is crucial
therefore that as a country, we strive to eliminate work-place sexual
harassment since women have the right to work in safe and secure
environment. It is the responsibility of every employer to ensure safety of
women in a work environment and improve their participation. This will
contribute to realization of their right to gender equality and result in
cconemic empowerment and inclusive growth and benefit the nation as a
whole.

Fam pleased to present this Handbook on Sexual Harassment of Women
at Workplace (Prevention, Prohibition and Redressal} Act, 2013, It provides
key information about the provisions of the Act in an easy-to-use and practical
manner, The Handbook has been developed with the aim to ensure that the
citizens of India are aware of their rights and obligations in terms of creating
safi workplace environment for women.

Government of India is committed to promote pender equality and
WOomen's empowerment across every sector. This Handbook reflects oue
commitment to empower women as economic sgents an< improve their ability
to aceess markets on competitive and cquitable terms, 1 am confident that
this Handbook which advocates and enforces the yules as laid out in the
Sexual Harassment of Women at Workplace (Prevention, Prohibition and——

- Redressal} Act, will be beneficial to everyone. The practical and user-friendly
procedures outlined in the Handbook will be useful for aetual implementation

' it Sopy 5

(Smt. Maneka Sanjay Gandhi)
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FOREWORD

| am pleased to share with you this Handbook on Sexual Harassment
of Women at Workplace (Prevention, Prohibition and Redressal} Act, 2013,
This Mandbook Is of immense imporiance becauss combaling sexual
harassment involves developing deeper understanding of what is sexual
harassment and change of atliludes in all - be it employer, employess,
colleagues, friends, ot the policy makers,

Sexual Harassment al workplace Is an extension of violense
everyday lifs and is discriminatory and exploitative, as it affects women's right
to life and fivelihood, In India, for the first time in 1997, a petition was filed in
the Supreme Court to enforce the fundamental rights of working women, afber
the brutal gang rape of Bhanwar Devi a sosial worker from Rajasthan. As an
outcome of the landmark judgment of the Vishaka and Others v State of
Rajasthan the Seweal Harassment of Women at Workplace {Pravention,
Prohibition and Redressal) Ast, 2013, was enacled wherein #f was made
mandalory for every employer ia provide a mechanism 1o redress grisvances
peraining to workplace sexual harassment and enforce s right to gender
equality of working wemen. The Act is also unigue for its wide ambit as it is
applicable to the organized sector as well as the unorganized sector,

The legislation, howaver, requires the support and commitment of ali
stakeholders for its effective and successful implementation in preventing
workplace sexual harassment. it casts an obligation upon the employer o
address the grievances in respect of sexual harassment st wirkplace in a
time bound manner, It is in this context that this Handbook would be vy
useful as i provides clear definition of what constitutes sexual harassment
.and explaing how the complaint prosess works.

I am sure that the Handbook will be extremely useful to all agencies

concerned and help them in faking pro-asctive measures to cradicate the
problemimenace of workplace sexual harassment in the country,

v, ﬁamaaundaraﬁr
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PREFACE

The Government of Tndia ds committed to ending all forms of violeace against women
that negatively impact seciety, hamper gender equality and constriets the socint and economic
developntent of the country,

Since, sexuad harassment results in violation of the fundamental tights ol'a woman 10
equality as per Articles 14 and 15 and her right to live wilh dignity as mentioned under
Asticle 21 of the Constitution, the Government of India enacted the Sexual Harassment of
Women at Workplace (Prevention, Prohibition and Redressel) Act, 2013, The Act is an
extension of the Vishaka Guidelines issued by the Supreme Court in 1997, The Supreme
Coutt of India, for the first time in the Vishuka Guidelines, acknowledped Sexual Harassment
at the workplace as a human rights violation. Further, the Act also reflects the commitment of
the CGovernment to the ralification of the Convention on the Elimination of all forms of
Discrimination against Women (CEDAW) on July 09, 1993, This new legislation makes
every effort o be a user friendly 100l in the hands of the employers and employees, o create
safe and secure workpluces lor all women, '

With the enactiment of the Act, India is tow a part of 2 select group of countries 10
have prohibited sexuab harossment at workplace through national legisiation. The Act is
unique in its broad coverage which includes all working women fiom organiseed amd
unorganised sectors alike, as also public and private seclors, regardless of hierarchy.
Effective implementation of the Act is a challenge. The Handbook is designed 1o be a Ready
Reckoner for organisations vested with responsibility to enforee the law. _

The Flandbook is steuetured into six sections, The first section is an introduction and
detail regarding the genesis of the Act, the second sels the context by defining the workplace
and sexual harassment and impact of such behaviour, the third focuses on the key individuals
and institutions involved in prohibition and prevention processes and their responsibilities,
section Tour discusses the redressal mechanism followed by menitoring requirement in
section five and important inteimational frameworks and best practices on sexual harassment
at the workplace in the concluding section,
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1t is the hope of te Ministey that this Handbook will be of considerable value for
emplovers, employees and complaint committess alike, ay it provides guidance with regard to
the sleps 1o be taken and the processes to be followed, in fine with the requirements of the
Iaw. [t will prove useful to all women workers particularly and be a step lorward in
promoting their independence as well as the right to work with dignity as equal partners in an
enviromment that is free from viplence,

..,
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‘ “Whereas sexual harassment results in violation of the fundamental rights
| of a Woman to equality....."”

fi[PreambIe, Sexual Harassment of Woman at Workplace (Prevention,
' Prohibition & Redressal) Act]

senshrinedinthe Preamble to the Constitution of India, “equality of status and opportunity”
4 must be secured for all its citizens; equahty of every person under the law is guaranteed by
WArticle 14 of the Constitution.

A safe workplace is therefore a woman’s legal right. Indeed, the Constitutional doctrine of equality
and personal liberty is contained in Articles 14, 15 and 21 of the Indian Constitution. These articles
ensure a person’s right to equal protection under the law, to live a life free from discrimination
on any ground and to protection of life and personal liberty. This is further reinforced by the UN
Convention on the Elimination of all Forms of Discrimination against Wormien (CEDAW), which was
adopted by the UN General Assembly in 1979 and which is ratified by India. Often described as an
international bill of rights for women, it calls for the equality of women and menin terms of human
rights and fundamental freedoms in the political, economic, social, cultural and civil spheres. It
underlines that discrimination and attacks on women’s dignity violate the principle of equality of
rights.

Sexual harassment constitutes a gross violation of women's right to equality and dignity. It
has its roots in patriarchy and its attendant perception that men are superior to women and

that some forms of 'violence against women are acceptable. One of these is workplace sexual

harassment, which views various forms of such harassment, as harmless and trivial. Often, it is
excused as ‘natural’ male behaviour or ‘harmless flirtation’ which women enjoy. Contrary to these
perceptions, it causes serious harm and is also'a strong manifestation of sex discrimination at the
workplace. Not only is it an infringement of the fundamental rights of a woman, under Article 19
(1) (g) of the Constitution of India “to practice any profession or to carry out any occupation, trade
or business”; it erodes equality and puts the dignity and the physical and psychological well-being
of workers at risk. This leads to poor productivity and a negative impact on lives and livelihoods.
To further compound the matter, deep-rooted socio-cultural behavioural patterns, which create
a gender hierarchy, tend to place responsibility on the victim, thereby increasing inequality in the
workplace and in the society at large.
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Though sexual harassment at the workplace has assumed serious proportions, women do not
report the matter to the concerned authorities in most cases due to fear of reprisal from the
harasser, losing one’s livelihood, being stigmatized, or losing professional standing and personal
reputation.

Across the globe today, workplace sexual harassment is increasingly understood as a violation
of women's rights and a form of violence against women. Indeed, the social construct of male
privileges in society continues to be used to justify violence against women in the private and
public sphere. In essence, sexual harassment is a mirror reflecting male power over women that
sustains patriarchal relations. In a society where violence against women, both subtle and direct,
is borne out of the patriarchal values, women are forced to conform to traditional gender roles.
These patriarchal values and attitudes of both women and men pose the greatest challenge in
resolution and prevention of sexual harassment. Workplace sexual harassment, like other forms
of violence, is not harmless. It involves serious health, human, economic and social costs, which
manifests themselves in the overall development indices of a nation.

The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013
was enacted to ensure safe working spaces for women and to build enabling work environments
that respect wornen’s right to equality of status and opportunity. An effective implementation
of the Act will contribute to the realization of their right to gender equality, life and liberty,
equality in working conditions everywhere. The sense of security at the workplace will
improve women’s participation in work, resulting in their economic empowerment and inclusive

growth.

The full scale of the problem is not known given the difficulties in documenting the experience
of those who have experienced workplace sexual harassment. However, available studies on
sexual harassment show that it is certainly prevalent in India today. This is why the legislation is an
important step forward within the larger architecture of women’s rights, as it tackles this issue to
secure the rights of women workers across the country.

While the official figures for women’s work participation are low, much of the work that women
do is not captured in official data accounts. It is argued' that where this is to be captured, women’s
overall work participation would be 86.2 per cent. While the official data?shows that women’s
work participation rate is around 25.3 per cent in rural areas and 14.7 per cent in the urban areas,
estimates indicate that there is a huge workforce of women, therefore there is a need to secure
their workplace and entitlements. Given, that 93 per cent of women workers are employed in the
informal sector, they remain unprotected by laws. With no laws or mechanisms to protect them,
proactive measures are required to make their workplaces safe.

'Professor Jayati Ghosh, Paper on ‘What Exactly is Work? http:ffwww.macroscan.org/curfoctia[pdf/Exactly Work.pdf
NS5O 2011-12
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In a landmark judgment, Vishaka vs. State of Rajasthan (1997)*, the Supreme Court of India created
legally binding guidelines basing it on the right to equality and dignity accorded under the Indian
Constitution as well as by the UN Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW).

It included:

¢ Adefinition of sexual harassment

¢ Shifting accountability from individuals to institutions
» Prioritizing prevention

¢ Provision of an innovative redress mechanism

The Supreme Court defined sexual harassment as any unwelcome, sexually determined physical,
verbal, or non-verbal conduct. Examples included sexually suggestive remarks about women,
demands for sexual favours, and sexually offensive visuals in the workplace. The definition also
covered situations where a woman could be disadvantaged in her workplace as a result of threats
relating to employment decisions that could negatively affect her working life.

It placed responsibility on employers to ensure that women did not face a hostile environment,
and prohibited intimidation or victimization of those cooperating with an inquiry, including the
affected complainant as well as witnesses. '

It directed for the establishment of redressal mechanism in the form of Complaints Committee,
which will look into the matters of sexual harassment of women at workplace. The Complaints
Committees were mandated to be headed by a woman employee, with not less than half of its
members being women and provided for the involvement of a third party person/NGO expert on
theissue, to prevent any undue pressure on the complainant. The guidelines extended to all kinds
of employment, from paid to voluntary, across the public and private sectors.

Vishaka established that international standards/law could serve to expand the scope of India’s
Constitutional guarantees and fill in the gaps wherever they exist. India’s innovative history in
tackling workplace sexual harassment beginning with the Vishaka Guidelines and subsequent
legislation has given critical visibility to the issue. Workplaces must now own their responsibility
within this context and ensure that women can work in safe and secure spaces.

1.3 THE ACT

Having raised the bar of responsibility and accountability in the Vishaka Guidelines, the Supreme
Court placed an obligation on workplaces, institutions and those in positions of responsibility, to
uphold working women’s fundamental right to equality and dignity at the workplace. Three key
obligations were imposed on institutions to meet that standard, namely:

1(AIR 1997 Supreme Court 3011)
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Section 2 sets the context by defining a workplace and sexual harassment. It provides the reader
with key elements, such as examples of sexual harassment as well as scenarios and the

impact of such behaviour,

Section 3 focuses on the key individuals and institutions involved in the prohibition and prevention
processes and their responsibilities.

Section 4 is about redress. This section identifies and defines the key players involved in the
complaint mechanism (including the complainant and the respondent). It details the
stages of the complaint process. Particular attention is paid to the complaints committee
which plays a very important role in this process.

Section 5 describes the monitoring requirements as per the Act.

Section 6 lists the important international frameworks and select best practices on sexual
harassment at the workplace.
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2.2 WHAT 15 A WORKPLACE?

Aworkplace is defined as “any place visited by the employee arising out of or during the course of
employment, including transportation provided by the employer for undertaking such a journey.”
As per this definition, a workplace covers both the organised and un-organised sectors.

It also includes all workplaces whether owned by Indian or foreign company having a place of
work in India. As per the Act, workplace includes:

Government organizations, including Government company, corporations and cooperative
sacieties;

- Private sector organisations, venture, society, trust, NGO or service providers etc. providing
services which are commercial, vocational, educational, sports, professional, entertainment,
industrial, health related or financial activities, including production, supply, sale, distribution

or service;
Hospitals/Nursing Homes;
Sports Institutes/Facilities;
Places visited by the employee (including while on travel) including transportation provided by
employer;
A dwelling place or house.
The Act defines the Unorganised Sector as:
¢ Any enterprise owned by an individual or self-employed workers engaged in the pruduction or
sale of goods or providing services of any kind;

¢ Any enterprise which employs less than 10 workers.

All women working or visiting workplaces, for example:

Nursing.
Homes

: Hospitals_-.. :

Govern

Arrd AL " Sports
 Organisation

\ Faciities /7 \ Socleties

S

In ons
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Causes negative self-esteem _ Positive self-esteem

Impact of inappropriate behaviour

The impact of sexual harassment at the workplace is far-reaching and is an injury to the equal
right of women. Not only does it impact her, it has a direct bearing on the workplace productivity
as well as the development of the society. Below is a list of select examples of such negative
impacts. '

10
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2.5 EXAMPLES OF BEHAVIOURS AND

Below are examples of behaviour that may or
may not constitute workplace sexual harassment
in isolation. At the same time, it is important
to remember'that more often than not, such
behaviour occurs in cluster. Distinguishing
between these different possibilities is not an

SCENARIOS THAT CONSTITUE SEXUAL
HARASSMENT

easy task and requires essential training and skill
building.

Some examples of behaviour that constitute sexual harassment at the workplace:

1

Yoo s W

e

Making sexually suggestive remarks or innuendos.

Serious orrepeated offensive remarks, such asteasing relatedto aperson’s body or appearance.
Offensive comments or jokes.

Inappropriate questions, suggestions or remarks about a person’s sex life.

Displaying sexist or other offensive pictures, posters, mms, sms, whatsapp, or e-mails.
Intimidation, threats, blackmail around sexual favours.

Threats, intimidation or retaliation against an employee who speaks up about unwelcome
behaviour with sexual overtones. '
Unwelcome social invitations, with sexual overtones commonly understood as flirting.
Unwelcome sexual advances which may or may not be accompanied by promises or threats,
explicit or implicit. '

12
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3. The normal exercise of management rights.

4. Work-related stress e.g. meeting deadlines or quality standards.
5. Conditions of works.
6

Constructive feedback about the work mistake and not the person.
2.6 FORMS OF WORKPLACE SEXUAL HARASSMENT
Generally workplace sexual harassment refers to two common forms of inappropriate behaviour:
° Quid Pro Quo (fitéra[ly ‘this for that’)
Ifnplféd Qr:e.).(pl'ic.it promise of preferential/detrimental treatment in employment
Implied or express threat about her present or future employment status
* Hostile Work Environment

- Creating a hostile, intimidating or an offensive work environment

- Humiliating treatment likely to affect her health or safety
2.7 SCENARIOS

The following scenarios have been constructed as examples based on real life experierces of

women at workplaces. The scenarios attempt to build an understanding of the two types of
workplace sexual harassment as prescribed by the Acti.e. quid pro quo and hostile environment.

The names in the following examples are fictional and in no way refer to any individual ative or*
dead.

A. Examples of scenarios that constitute quid pro quo or ‘this for that’ type of sexual
harassment at the workplace: '

SCENARIO EXAMPLE 1

Kamini is a bright young team leader working in a call centre. Known to be forthright, she is
dedicated, hardworking and is a perfectionist.

Kamini stays back at work late one evening with her colleague Ravi to complete work for an
important presentation. Ravi offers to buy Kamini dinner and later drop her home since it’s been
a long day. Atter dinner, Ravi proposes to Kamini that he would like her to spend the night with
him. Kamini refuses politely but firmly and goes home. Next evening, Ravi repeats his request and
on Kamini’s refusal, threatens her that if she doesn’t give-in, he will tell everyone that she made a
pass at him.

What is Workplace ‘this for that’ Sexual Harassment?

Inthe above example, Ravi’s threat to Kamini that if she does not agree to his ‘request’ for a sexual
favour, he will in return smear her character at the workplace as a person who wants to use sexual

14
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Varghese, Jayanthi’s supervisor, often tries to touch her onone or
the other pretext. For example, he adjusts her dupatta while she
is sewing at her workstation on the pretext of covering her back.
Jayanthiis very uncomfortable with his behaviour. Her colleagues
at the workplace ridicule Jayanthi and mock her for the ‘special
treatment’ by her supervisor. They often gossm about her and
Varghese.

What is a Hostile Workplace Environment Sexual
Harassment?

In the above example, the physical touching by Varghese is
unwelcome and sexual in nature. The gossip, which is based on
Varghese's behaviour towards Jayanthi at the workplace, is creating a hostile work environment

for Jayanthi.
SCENARIO EXAMPLE 2

Sukhi is a daily wage labourer working at a construction site. Every day at lunch time, Sukhi sits
under the shade of the tree to feed her 16-month old baby. She finds Jaswinder, a worker, staring
at her from the distance. Sukhi feels uncomfortable and asks Jaswinder to stay away from her
while she’s feeding the baby. However, Jaswinder persists and always finds a place near her. The
group of fellow construction workers now constantly catcall and whistle at Sukhi every time she
walks their way to refill the cement or mortar. When she questions them, they *all her they are
orily joking amongst themselves.

What is a Hostile Workplace Environment Sexual Harassment?

Ogling, stalking and gossiping against Sukhi in the above example constitute a hostile work
environment, a form of workplace sexual harassment.

SCENARIO EXAMPLE 3

Sumedha is a Captain with the Indian Army. She has refused an offer made by a Senior Officer for a

relationship. Sumedha has kept quiet about this experience, but thanks to the rumour-mongering
by the Senior Officer, she has acquired a reputation of being a woman of ‘easy virtue’. Now she
is being subjected to repeated advances by three of her senior officer colleagues When she turns

around and protests, she is singled out for additional physical training. .

What is a Hostile Workplace Environment Sexual Harassment?

In the above example, Sumedha’s refusal to the sexual advances of her Senior Officer, leads to
her being subjected to rumours, gossip, character assassination, unwelcome sexual advances by
other officers, and arbitrary disciplinary action. This constitutes Hostile Work Environment form of

workplace Sexual Harassment.

16
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Prevention and Prohibition

.’ “The meaning and content of fundamental rights guaranteed in the
- Constitution of India are of sufficient amplitudes to encompass all facets of
| gender equality...”

| Late Justice J.5. Verma

'his section describes those who are both responsible and accountable to prevent workplace
sexual harassment in compliance with the Act. It also highlights the role of workplaces in
prohibiting workplace sexual harassment through an effectively communicated policy.

3.1 PREVENTIVE AUTHORITIES
3.1.1 WHO IS AN EMPLOYER?
An employer refers to:

1. The head of the department, organisation, undertaking, establishment, enterprise, institution,
office, branch or unit of the Appropriate Government or local authority or such officer specified
in this behalf.

2. Any person (whether contractual or not) responsible for the management, supervision and
control of a designated workplace not covered under clause (i).

3. Anperson or a household who employs or benefits from the employment of domestic worker

or women employees.

Dwelling House

. headlomeen ) L formanagement/ | 7 benenits from the:

18
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2 Members From amongst employees committed to the cause of women/
(minimum) having legal knowledge/experience in social work

Where the office or administrative units of a Workplace are Iocatecl in different Pplaces, division or
sub-division, an ICC has to be set | up at every adm:nlstratwe unit and office.

~ 2) Local Complaints Committee (LCC)

The District Officer will constitute an LCCin every district so as to enable women in the unorganised
sector or small establishments to waork in an environment free of sexual harassment. The LCC will

receive complaints:
1. From women working in an organis'atio'n having less than 10 workers;
2. When the complaint is against the employer himself;

3. From domestic workers.

20
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3-2.2 Sexual Harassment at Workplace Policy

Employers/District Officers are responsible for complying with* prohibition, prevention and
redress of workplace sexual harassment. In practice, this means having a policy that: (1) prohibits
unwelcome behaviour that constitutes workplace sexual harassment; (2) champions prevention
of workplace sexual harassment through orientation, awareness and sensitization sessions; and
(3) provides a detailed framework for redress.

3.2.3 Dissemination of _:*o.u_.gmac: and Awareness Generation

Employers/ District Officers have a legal responsibility tor

1. Effectively communicate a policy that prohibits unwelcome behaviour that constitutes

workplace sexual harassment; and provides a detailed framework for prevention, and redress
processes.

2. Carry out awareness and o:m:m_:o: for all maw_oxmmm

rr et e

w“ Qmm_“m forums for a_m_omcm .e. Panchayati Raj _:mgcao:m Q.m__.: mm_u:mm <<o_dm: s Qdc_um
Urban Local Bodies or like _uoa_mm.. as appropriate.

4. Ensure capacity and skill @_.__ESm of Complaints Committees.

5. Widely n_.&__n_um names and contact details of Complaints Committee members.

22
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Generally, where there are less than ten workers, any woman employee can complain to the Local
Complaints Committee with the support of the Nodal Officer, when required. It is the responsibility
of the District Officer to designate a person as the Nodal Officer in every block, taluka and tehsil
in rural or tribal areas and wards or municipalities in the urban areas, to receive the complaints
of workplace sexual harassment from women. The Nodal Officer will forward all such complaints
within seven days of its receipt to the concerned Complaints Committee for appropriate action.
In most other workplaces, a woman employee can make a complaint to the Internal Complaints
Committee.

4.2 WHAT SHOULD THE COMPLAINT CONTAIN?

The written complaint should contain a description of each incident(s). It should include relevant
dates, timings and locations; name of the respondent(s); and the working relationship between the
parties. A person designated to manage the workplace sexual harassment complaint is required to
provide assistance in writing of the complaint if the complainant seeks it for any reason.

Respondent's

4.3 WHAT CAN AN EMPLOYEE/WORKER EXPECT?

When it comes to redress for workplace sexual harassment, m33_0<mm\éoﬂ_ﬂmw hasa right toe mx_umnﬂ
-a trained, skilled and competent Complaints Committee, a time bound process, information
confidentiality, assurance of non-retaliation, co unselling or other m:mv__:m mcunol $:mﬂm :mmamq

‘and assistance if the complainant opts for criminal proceedings.
4.3 A. RIGHTS OF THE COMPLAINANT
* Anempathetic attitude from the Complaints Committee so that she can state her grievance in

a fearless environment

* Acopy of the statement along with all the mstanm and a list of witnesses submitted by the
respondent
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A Complaints Committee/s is required to be trained in both skill and capacity to carrjx out afairand
informed inquiry into a complaint of workplace sexual harassment. An absence of such training
will lead to unequal and unfair results, which can cost employers, employees, complainants as well
as respondents. ' '

plaint and not to believe the
e Statesman was ordered to reins

DO’s
1. Create an enabling meeting environment.

2. Use body language that communicates
complete attention to the parties.

3. Treat the complainant with respect.
4. Discard pre-determined ideas. - =

5. Determine the harm.

L SR S

1. Getaggressive.

2. Insist on a graphic description of the sexual
harassment.

3. Interrupt.

4. Discuss the complaint in the presence of the
complainant or the respondent.
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Upon receipt, the complaint should be reviewed for:

1. Inthe context of workplace that the sexual harassment complaint is to be met with under the
Act, such as, Service Rules, Workplace Policy, Vishaka Guidelines and related laws.

2. Clarity in the complaint.
3. Additional information needed from the complainant.

The complainant will be notified in writing to acknowledge receipt.

Elements of the Behaviour
The complaint needs to satisfy the following elements:

? The respondent displayed a 2 The behaviour The @ The behavior
potentially improper andfor was directed at complainant occurred in the
offensive conduct which may the complainant; experienced workplace or at any
come within workplace _ harm. locationfany event

related to work

sexual harassment;

Step 2: Meet and Talk to the Complainant to Explore Options for Formal and Informal Resolution

The complainant needs to be informed about the ensuing process and the informal or formal
options available for the redress. é;

Step 3: Informal Mechanism

If the complainant chooses to adopt the informal process to resolve her complaint/experience
of workplace sexual harassment, then it is the responsibility of the person designated to receive

and manage the Complaints Committee to explore enabling ways to address the complaint. This
can include counselling, educating, orienting, or warning the respondent to promptly stop the
unwelcome behaviour or appointing a neutral person to act as a conciliator between the parties

to resolve the complaint through conciliation.

However, before recommending conciliation, the Committee must assess the severity of the
situation and if necessary, advise and enable the complainant to opt for the formal route. At no
point, the Complaints Committee will advise the complainant to resolve the matter directly with
the respondent. Where such an informal process is successful, such resolution is to be recorded
by the conciliator and forwarded to the ICC/LCC who in turn will forward the same to the

_employer/District Officer for further action.based on the resolution. Employers/District Officers

are responsible for taking steps to ensure that the complainant is not subject to any backlash.

The choice of a formal process rests with the complainant even if the person responsible for

managing the complaint believes that this can be resolved through an informal process.

Step 4: Formal Mechanism

1. If the complainant opts for formal redress, or the nature of the complaint is serious which calls
for formal redress, then the Complaints Committee responds to the complaint.
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5. Act Quickly
Create a plan. This can be used as an initial checklist to ensure that all of the critical elements
are covered. It includes:

a.  The names of the parties and witnesses to be interviewed
b. Any documentary support that needs to be examined

c. Timeline

o [lleslikely rofequite followiup, il e

- Step7: Consideration

1, Interim Measures

- While a complaint is pending inquiry, a complainant can make a written request for her transfer or
the transfer of the respondent, or for leave (upto 3 months). She can also request the Complaints
Lommittee to restrain the respondent from reporting on her work performance or writing her
confidential report or supervising her academic activities (in case she is in educational institution).
Evenin the absence of such a request, the Complaints Committee must take corrective action. It is
essential to take these actions in order to prevent potential ongoing sexual harassment.
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Step 9: Assess the Completeness of the Information Collected

At this stage, the Complaints Committee should review the information gathered and their factual
relevance to each aspect of the complaint. This will help determine whether there is enough
information to make a finding on the complaint.

STAGE FOUR: REASONING

Step 10: Once the information and review is complete, the Complaints Committee will make its

reasoned finding(s), which involves having to:-

o ldentify the substance of each aspect of the complaint.

o Determine, whether or not, on a balance of probability, the unwelcome sexual harassment
took place. '

o Check that such behaviour/conduct falls within the definition of sexual harassment set out in
the relevant Act/Rules, Policy, Service Rules or law.

* Comment on any underlying factor(s) that may have contributed to the incident.
Step 11: Create a timeline to help establish the sequence of events related to the complaint.

Step 12: Compare similarities and differences within each of the statements made by the
interviewees.

STAGE FIVE: FINDING AND RECOMMENDATION

Step 13: Finding

Based on the above, the Complaints Committee must arrive at a finding of whether the complaint

is upheld, not upheld or inconclusive.

Provided, where both the parties are employees, before finalising the findings, the ICC/LCC shall
share its finding with both the parties and provide them an opportunity to make representation
against it before the Committee.

Step 14: Recommendations

Based on its findings, the Complaints Committee shall then make appropriate recommendations

which may include:

1. Where the Complaints 'thrﬁi'tt_eé:i's unable to 'ub_l'}'o_l'c'f'fﬁé_'c-g%plé_fht, it shall recommend no

action.

2. Where the Complaints Committee upholds the Complaint, it may recommend such action
as stated within the relevant Policy or Service Rules, which may include a warning to

terminate.
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Given that most workspaces today are gender unequal and male-dominated, it is important that
complaints by women be treated fairly and not dismissed. The mere inability to substantiate a
complaint or provide adequate proof will not attract legal action against the complainant.
However, making a false or m_lal_ic.iq_p_s'compJain_t_or producing a forged or misleading documentis an
offence, Sty

4.9 AT A GLANCE

34



1!7f

:‘E’/ Handbook on Sexual Harassment of Women at Workplace

2) Timelines as per the Act

Submission c_i‘utomplaint I Withm 3 months of the Iast |nc:dent "

Wlthln 7 days of recelvmg copy of the complamt- -

Within 9o days

~ Within 10 days of" 'ompletton of ;

_employeripo. . theinquiry
Implementation of Recommendafions . Within 60 days
Appeal . Withingo days of the recommendations

3) Confidentiality
The Act prohibits the publication or making known the contents of a complaint and the inquiry
proceedings. Any breach of confidentiality will result in specific consequences.

The Act prohibits the disclosure of:

o Contents of the complaint;

° Identity and address of complainant, respondent and witnesses; Information pertaining to
conciliatoryfinquiry proceedings or recommendations of the ICC/LCG;

¢ Action taken by the employer/DO.

Accountability: Any person entrusted with the duty to handle or deal with the complaint, inquiry
or any recommendations or action taken under the provisions of this Act.

Consequences: As per the Service Rules or Rs.5,000/ to be collected by the employer.

___Exception: Dissemination of information regarding the justice secured without disclosure of name,
address, identity and particulars of complainant or witnesses.

Section 4 completes the details of the Complaints Committee process in addressing formal
complaints. It serves as a guideline to action in providing appropriate redress. The manner in which
a complaint is addressed will make all the difference to the equal rights of working women as well
as the kind of workplace culture being promoted.-
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The District Officer will forward a brief report on the annual reports to the appropriate State
Government. Such reports must include the following information:

a. No. of complaints received;

b. No. of complaints disposed of;

¢. No. of cases pending for more than 90 days;

d. No. of workshopsfawareness programmes carried out;

e. Nature of action taken by the employer/DO;

The Report of ICC will be forwarded to the DO through the employer.

5.3 Penalties
An employer can be subjected to a penalty of up to INR 50,000 for:

e Failure to constitute Internal Complaints Committee

¢ Failure to act upon recommendations of the Complaints Committee; or

» Failure to file an annual report to the District Officer where required; or

o Contravening or attempting to contravene or abetting contraventicn of the Act or Rules.

Where an employer repeats a breach under the Act, they shall be subject to:

» Twice the punishment or higher punishment if prescribed under any other law for the same
offence.

« Cancellation/Withdrawal/Non-renewal of registration/license required for carrying on business
or activities.
Monitoring is a critical yardstick to measure success in terms of compliance with the Act.

Additionally, it highlights those areas, in terms of law and practice, which may require improvement
and/or additional information and guidance at both the State as well as the workplace levels.
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1. Makesurethereisapolicy thathas been “effectively” communicated to all workers, irrespective
of whether they are paid or volunteers.

2. Display details of both informal and formal ways available to a worker to address/complain
about workplace sexual harassment.

3. Undertake orientation on workplace sexual harassment for all workers in respective
organizations, establishments or institutions.

4. A Complaints Committee which is trained in terms of skill and capacity is critical for building
trust.

5. Encourage senior persons/leaders/supervisors or any person who can influence employment-
related decisions, to become role models.

6. Menand women should be included in building a culture which no longer tolerates workplace

sexual harassment.

Legally, workplace sexual harassment can no longer be dismissed as some moral transgression.
The Vishaka Guidelines raised that bar, when for the first time it recognized “each incident of
sexual harassment” as a violation of the fundamental right to equality. That notion has found its
way into the Act, which promotes the right of women as citizens to a workplace free of sexual
harassment. Complaints Committees at all workplaces are now charged with the role to ensure
that the right remains intact, through a fair, informed, user-friendly process of redress.

Prioritising prevention and establishing a redress mechanism, which comprises of 50 per cent
women, a woman chair and an external third party expert, is India’s innovative modelin responding
to working women’s experience of sexual harassment. Assuming adequate changes follow,
in both law and practice to meet global benchmarks, that model 'cari' evolve into an exemplary
best practice. To get there, workplaces in India today, must rise to the requirement of promoting

gender equality. i

" General Recommendation 12 of 1989, Committee on the Elimination of All Forms of Discrimination against Women.

I General Recommendation 19 of 1992, Convention on the Elimination of All Forms of Discrimination against Women (CEDAW).

 {bid,

¥ Article 3, Declaration on the Elimination of Viclence against Women, 1993.

¥ The Beijing Platform of Action drawn at the United Nations’ Women's Conference in Beijing in 1995.

“ United Nations UN Division for the Advancement of Women Handbook for Legislation on Vialence Against Women (UN Handbook).
http:fwww.un.org/womenwatch/daw/vaw/han kiHan k#z2ofor¥aolegislation®aoon¥aoviolence®z

“ Article 5, ILO Decent Work for Domestic Workers Convention, 2011 (No. 189).
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